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No. 14375

IN THE

OInurt of A^jp^ala

Jor t\\t Nttttl? (dtrrmt

Anthony Coppola and Carl M. Noble,

Appellants,

United States of America,

Appellee.

BRIEF OF APPELLEE

Resisting Appeal from the United States District Court

District of Arizona

JURISDICTIONAL MATTER

Appellants have correctly stated the jurisdictional

facts, in their brief on pages 1 and 2; Appellee does

not take issue with said statement and reaffirms that

the United States District Court for the District of

Arizona had jurisdiction hereof, under Title 18, United

States Code, Section 3231, and that the United States

Circuit Court of Appeals for the Ninth Circuit has

jurisdiction, hereof, under Title 28, United States Code,

Section 1291.

SUMMARY

When taken in context, the various items of eviden-

tiary material, extracted from Reporter's Transcript in

Appellants' ^'Statement of Facts", reflect, we submit,



a usual case of bar^ainin,"- for a considerable parcel

of narcotics. Sale and delivery of the lar^e parcel of

narcotics was never consummated. The prosecution was
in reality a prosecution for the delivery of a "sample"
of the larger body of narcotics wliich was being offered

for sale. Tliougli we take little or no issue with Appel-

hmts' "Statement of Facts", it states the problems of

this case very sketchily. We will endeavor to complete

the statement for the convenience of the Court.

STATEMENT OF FACTS

Federal Bureau of Narcotics Agents R. S. Cantu and
Charles H. Van Natter, at King's Cocktail Bar, in

Phoenix, acting as undercover agents, were negotiating

to purcliase 6 ounces of heroin and 3 ounces of cocaine

(T. R. p. 50) from defendant, Anthony Coppola, who
was acting for himself and for defendant Carl Noble

(T. R. p. 51). Defendant Coppola made a telephone

call and said, "Don't worry fellows, everything is fixed

up." (T.R. p. 53). Pursuant to plan, defendant Carl

Noble came to King's Cocktail Bar, where the bar-

tender, Coppola, had told the narcotics agents to wait

for Noble (T.R. p. 68).

The defendant Noble delivered a check and a

"bindle" to ('oppola, asking to cash the check (T.R.

pp. 35, 68). Defendant Coppola put the "bindle" in

his right hand pocket (T.R. p. 55). Defendant Coppola

then signaled agent R. S. Cantu and proceeded to the

rest room at King's Bar (T.R. p 56). In the rest room
he showed R. S. Cantu a list and the bindle, saying,

"This is what he has got." (T.R. p. 56). Coppola then

gave R. S. Cantu the "bindle", and would only let him
look at the "list." (T.R. ]). 56).

Meantiitie, Agent Van Natter was talking to the

defendant Noble at the bar about the other list (T.R.

pp. 68, 69), which is in evidence as Exhibit "5" (T.R.

pp. 71, 72).



'^The "list" that was shown to agent R. S. Cantu,

in the rest room, by Coppola, contained, in general

the same list of substances as the list that was given

to Agent Van Natter by the defendant Noble. (T.R.

pp. 42, 46). It did not include heroin which had been

ordered (T.R. p. 38).

Further conversation, in this regard, by reason that

the defendant Coppola refused to talk "price" (T.R.

pp. 72, 92) was had at a nearby all-night drive-in

(T.R. pp. 43, 58, 73, 114). At this time defendant Noble

demonstrated the resale value of the narcotics he was

offering for sale (T.R. p. 74). Narcotics Agent R. S.

Cantu retrieved defendant Noble's scratch paper, a

torn napkin (T.R. p. 44), which is Exhibit "6". The
opportunity for the drive-in episode (T.R. pp. 58,

et seq, 72 et seq, and 85 et seq) was not denied by the

defendant Coppola when he took the stand (T.R. pp.

113 et seq) ; these occurrences were observed by other

persons, presumably friendly to defendant; that is,

Nate Galinda, Helen Galinda, a fellow by the name of

Hank, another boy by the name of Bennie, another

bartender, Coppola's wife (T.R. p. 114 and p 118):

Defendant Coppola's wife, Mrs. Lura Irene Coppola,

did not tstify about this at all. The other persons did

not testify.

Testimony of the agents to the effect that the

"cocaine", Exhibit "3", was not then and there in nor
from the original stamped package, and w^as not in

pursuance of a written order of the said R. S. Cantu
to the said Anthony CopjDola, is not contested at all.

(T.R. pp. 48, 49, 78).

Tracing custody of government's Exhibit "3" was
made difficult because of the intervening death of

A. E. Smith, Narcotics Agent in Charge of the Phoenix
office (T.R. p. 76). Tracing of Exhibit "3" from de-



feiidant Noble to Coppola (T.R. pp. 35, 36), and from

(\)pi)()la to Narcotics Agent R. S. Cantu (T.R. p. 38),

culminated in the placine^ of the initials, the date, (Feb-

ruary 2, 1952), and the hour, upon the ''bindle", by Mr.

Cantu (T.R. p. 39) and by the Agent Charles Van
Natter (T.R. p. 76). Bureau of Narcotics clerk, Burt

C. Dobbs, with Narcotics Agent in Charge, Mr. A. E.

Smith, sealed government's Exhibit *'3" in govern-

ment's Exhibit "2", mailing the same on February 4,

1952 (T.R. pp. 94, 95). Chemist Fred D. Stribling re-

ceived government's Exhibit "2", enclosing govern-

ment's Exhibit "3" on the 6th day of February, 1952

(T.R. p. 23) from Earl Smith (T.R. p. 22). Govern-

ment's Exhibit '*3", having been received from Coppola

and Noble on February 2, 1952, in Phoenix, was in

San Francisco on the 6th day of February, 1952.

Having been present at the receipt of said exhibits,

Fred D. Stribling tested the article the same day it

came in ; and then he placed it in the safe of the Alcohol

and Tobacco Tax Unit, at San Francisco (T.R. p. 25).

Thereafter, by Fred D. Stribling, by registered mail,

it was re-sent to Phoenix, to the office of the Bureau of

Narcotics to Agent Smith, now deceased, and Agent
Charles Van Natter (T.R. p. 76). At this time it was
placed in the vault of the Bureau of Narcotics in Phoe-

nix, and was in direct custody of Agent Smith until his

death, where it was observed by Agent Charles Hall

Van Natter. Government's Exhibit ''3" was contained

in government's Exhibit ''2", w^hich contained govern-

ment's Exhibit '*1", which was placed in government's
Exhibit "4" ''thusly" (T.R. p. 77). Agent Van Natter

stated Ihat he did not o])en the exhibits to examine the

''bindle" which is Exhibit ''3", dui-ing that time (T.R.

p. 78). He turned direct custody of said exhibits, in the

safe of the l^ureau of Narcotics, to his successor in

office, Mr. Ross (T.R. j). 77), prior to the time of trial.



Agent Van Natter observed the contents of the

'^bindle" within five minutes of the time it was re-

ceived by Mr. Cantu from Coppola, in the rest room
(T.R. p. 91), and was able to describe the contents as

a ''white, crystalline, snow-like substance, you might

call it." (T.R. p. 87). He testified that the substance was

in the same condition as it was when he observed it in

the hands of R. S. Cantu, on February 2, 1952, and is

in the same condition as it was when he received it from

Mr. A. E. Smith, and in the same condition it was when
he turned it over to Mr. Ross (T.R. pp. 77, 78).

Narcotics Agent R. S. Cantu further examined the

substance contained in government's Exhibit ''3", with

Agent Van Natter, in the rest room (TR. p. 39). Like

Van Natter, he described the substance as a white pow-

der, and stated that the substance was in the same
condition at the time of trial as it was when he examined

it in the rest room (T.R. p. 39).

The chemist, Mr. Fred D. Stribling, placed the ex-

hibits in government's Exhibit "4" for mailing back

to the Phoenix office (T.R. p. 26). He stated that gov-

ernment's Exhibit ''3" was in the same condition at

the time of trial as it was at the time he made the

examination and at the time he placed the exhibit in

Exhibit ''4" (T.R. p. 27).

Bureau of Narcotics clerk, Mr. Burt C. Dobbs, identi-

fied Exhibits "1" and "2", as having been made up
and sealed in his presence, by A. E. Smith (T.R. p. 96).

Though his initials do not appear on government 's Ex-
hibit ''3", he stated that Exhibit "3" was placed in

the other exhibits for mailing to the chemist, at San
Francisco (T.R. p. 98), on the 4th day of February,
1952. (T.R. p. 96). He witnessed Mr. Smith, who sealed

and initialed (T.R. p. 96) the envelope (Exhibit ''2")

after addressing it in his particular "style" of typing
(T.R. p. 99).



That the substance inchided in Exhibit "3" is cocaine,

a dorivitive of coca leaves is not disputed (T.R. pp.

103, 104) ; neither is it disputed that the chemist has

not confused tlie substance in government's Exhibit
*'3" with a substance derived from the cocoa leaf, plant

or tree (T.R. p. 103).

On page 14 of Appellants' brief extracts from Tran-

script of Record ai'e quoted from pages 39, 140. The
point of this part of the brief seems to be the use by the

Court of the word *' allright" after an objection to the

admission of government's Exhibit *'3". In this con-

nection we wish to point out that the atmosphere of the

court room, during this ti'ial, was extremely conten-

tious; sometimes almost ''quibbling." In this atmo-

sphere the Honorable Court restrained himself and
quieted the defendants' coimsel, upon occasion, by use

of the world "all right", not in place of, nor meaning,

"yes", and not meaning "objection sustained." We
should like to cite a few instances, not mentioned by

Appellants, where the meaning is rather obvious and
does not substantiate their argument : Twice on page 19

of Transcript of Record; on page 21 of Transcript of

Record, where, after an objection, the Court said, "All-

right. Objection overruled. Go ahead." On page 29 of

the Transcript of Recoy^d, where the words are used

after an objection by the government: On pages 37 and
38 of Transcript of Record: Twice on page 45 of Tran-

script of Record: And many other times which w^e will

not take the Court's time to point out.

We think that what the Court meant by his "all-

right", as quoted in Ai)])ellants' brief, is best demon-
strated by Transcript of Record, page 32, w^here the

following occurred

:

".
. . Mr. Clark: At this time I would like to renew

my motion to have the indictment dismissed.



The Court: Allright, renew it, and let it go at

that. ..."

Government 's Exhibit
^

' 3 " was admitted in evidence,

without reservation, on pages 39 and 40 : The Clerk did

not mismiderstand the Judge in his treatment of the

government's Exhibit ''3", on page 40 (T.R. pp. 39, 40).

ARGUMENT

Appellants-defendants urge two specifications of

error. First they urge that the misspelling of the word
''coca" in the indictment (T.R. pp. 3, 4), alleging

cocaine to be a derivative of "cocoa leaves" is a fatal

defect. Upon this specification the following arguments

and propositions of law of Appellee are offered to show

this defect is not fatal and it is further argued that

the defendants were not misled nor prejudiced by the

misspelling, (c.f. TR. pp. 3, 4, 103, 104).

The second of the specifications is that the proper

foundation was not laid for the admission in evidence

of government's Exhibit ''3", because Appellants con-

tend, the continuity of the chain of custody was not

proved. Appellee's propositions of law are urged to

show that the absolute continuity of custody is not es-

sential to lay a foundation for the admission in evidence

of an exhibit which is otherwise satisfactorily identified.

(c.f. T.R. pp. 35, 36, 25, 38-40, 56, 76, 94).

We will argue these points in the order of their

presentation.

ARGUMENT ON SPECIFICATION NUMBERED 1

Proposition of Law No. 1. The office of the indictment is

to apprise the defendant of the identical offense with
which he is charged; it is not necessary to allege w^ith

technical precision all the elements essential to the com-
mission of the offense.

The above proposition of law is taken from the case

Wong Tai v. United States, January, 1927, 273 U. S. 77.
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The first count of the indictment was drawTi under

Title 26, United States Code, Section 2553(a), and that

statute was set forth at the head of the count. Likewise,

the second count of the indictment was drawn under

Title 26, United States Code, 2554(a), and this statute

was set forth at the top of said second coimt. Each of

these counts contain the allegation of an offense con-

cerning ''cocaine", which is not easily confused with

any other substance. The condition of clarity, as giving

ability to comprehend or distinguish the identical of-

fense charged, from the allegations of an indictment,

is to be determined by reference to the miderstanding

of reasonable i)ersons.

Simpson V. U.S., C. A. 9th Cir., May 1923 289 Fed.
188

Each of the above cited statutes refers to Title 26,

United States Code, Section 2550 where the word
''coca", in its phonetic similarity to the word "cocoa",

together with the occurrence of the word "derivative",

are circumstances, amongst others, which would seem
to prevent confusion as to the offense charged, in the

mind of any reasonable person.

The defendants offered no testimony nor evidence

of confusion as to the identity of the offense with which
they are charged and stand convicted. Their specifica-

tion of error goes solely upon the basis of misspelling,

or phonetic spelling, of the word "coca"If

Proposition of Law No. 2. Mistakes in writing, grammar
or spelling do not invalidate an indictment.

This is the holding of many cases, a few of which are

set forth below

:

United States v. Johnson, 0. A. 7th Cir., September,
1941 123 Fed. 2d. Ill ; reversed 319 U. S. 503, 87 L.
Ed. 1546; rehearing denied 64 Sup. Ct. 25, 320 U.S.
808



Moore, et al v. United States, C. A. 7th Cir., July,

1924, 2 Fed. 2d. 839

Capriola v. United States, C. A. 7th Cir., July, 1932,

61 Fed. 2d. 5

The last mentioned case is a case where one of the

defendants was indicted under the name of *^Lewis"

when in fact his real name was ''Luigi" Dodaro. The
indictment was upheld as not being confusing as to the

identity of the person named.

The cases cited by Appellants are all readily dis-

tinguishable from the case at bar. The Pettibone case,

on page 10 of Appellants' brief, is a case where the

allegation in the indictment purported to charge a vio-

lation mider a statute which prohibits the influencing

of ''witnesses in any court of the United States ... or by

threats or force, obstructs or impedes or endeavors to

obstruct or impede the due administration of justice

therein. ..." The opinion of the Supreme Court of the

United States contains the following

:

".
. .: but the pleader carefully avoided the direct

averment that the purpose of the confederation was
the interruption of the course of justice in the United
States Court. ..."

Pettibone v. United States, October Term, 1892, 148
U. S. 197, at pp. 202, 204

There was in that case, therefore, a total failure to al-

lege the essential element of the offense.

The Bratton case (Appellants' brief page 10) is a

case w^here the indictment charged the defendant in

words that would have been appropriate under each of

two statutes. At the trial the proof did not show "con-

cealing" which was an essential element of proof of

violation of the statute under which the greater penalty

was provided. Upon conviction the court assessed the

greater penalty. This judgment was reversed, the court

saying

:
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*^While non-essential detail in an otherwise good in-

dictment does not invalidate it, where grand jury
indicts under one statute, a conviction may not be

liad under another, by the device of discarding essen-

tial averments as surplusage. The facts alleged in this

indictment raise a substantial doubt as to the offense

sought to be charged. ..."

Bratton v. United States, C. A. 10th Cir,, November,
1934, 73 Fed. 2d. 795, at p. 797

We submit these cases are not in point in an argument

over the importance of the misspelling of the word
"coca".

In the Harris case (Appellants' brief page 10) the

defendant was charged with "... making certain false

entries in the records of the post office establishment,

knowing the same to be false. ..." There was no al-

legation of the identity of the false statements that

were supposed to have been made, and no proof at the

trial that any false statements had been made in the

office of the defendant, assistant postmaster. There was,

therefore, a failure to allege an essential element of the

crime. The court held:

"The statute enjoins the courts from the setting aside

judgments grounded upon indictments defective or

imi)erfect in matter of form only, and which shall not
tend to prejudice the defendant (Section 556, 18
U.S.C.A.), but the essential elements of the statutory
offense nuist be set out in the indictment."

IJorris v. United States, C. A. 8th Cir., May, 1939,

104 Fed. 2d. 41, at p. 43

We submit that these cases are not necessarily author-

itative in a case where a word is spelled phonetically,

or miss})elled, and where the reference to the statute

under which the indictment is drawn is precise.

We respectfully submit that it was not error to over-

rule motions for judgment of acquittal, for order of

arrest of judgment, and for a new trial.
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ARGUMENT RESISTING SPECIFICATION NUMBERED 2

Proposition of Law No. 1. A public officer is presumed
to do his duty.

This is the holding of a multitude of cases, some of

which we cite

:

United States v. McClure, D. C. E. D. Penna., Sep-
tember, 1933, 4 Fed. Sup. 155

McKay v. Rogers, C. A. 10th Cir., April, 1936, 82 Fed.
2d. 795

U. S. V. Johnsofi, 10th Cir., December, 1936, 87 Fed.

2d. 155

O'Donnell v. Cullen, C. A. 10th Cir., April, 1935, 76
Fed. 2d. 955

U. S. V. Standard Silk Company, D. C. S. D. New
York, December, 1934, 12 Fed. Sup. 54

Texas and N. 0. R. Company v. U. S., D. C. W. D.
Mo., June, 1934, 10 Fed. Sup. 198

It seems that the presumption of regularity of the

acts of a public official when there is no evidence to the

contrary, is a rather firm and persistent rule of law.

The case at bar is a case where there is no evidence to

the contrary. There is no evidence of irregularity as to

Exhibit ''3".

In addition to this characteristic of the case, the case

at bar involved a relatively small portion of the drug
"cocaine" (T.R. p. 31). This further characteristic of

this case, too, could only urge the jurors to a closer

scrutiny of the testimony.

Agents Cantu, Van Natter and the deceased Agent
in Charge, A. E. Smith, weathered this scrutiny in a
superb manner. The verdict, we believe, must be con-

sidered a stamp of approval (T.R. p. 6).

U. S. V. Marks, D. C. D. Conn., 1940, 32 Fed. Sup. 459
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The last mentioned is a case where a narcotic agent's

demise occurred during the time he was custodian of

exhil)its. Tlie continuity of that custody could not be

shown, even as in this case. The handwriting of the de-

ceased was proved, as in this case the ''style" of typing

of A. E. Smitli (T.R. p. 99) was proved. Concerning

this situation the District Court of Connecticut said:

"To uy:)hold the defendants' contention, the Court
would have to assume that Narcotic Agent Gray did

not perform liis duty. He was a public otficer and was
required under the rules and regulations to deliver

the packages seized from the defendants, without
physical alteration of the contents, to the United
States Chemist. It is presmned that public officers

perform their dutv as such. See United States v.

Standard Silk Co.', D.C., 12 F. Supp. 54; United
States V. Johnson, 10 Cir., 87 F. 2d. 155; United
States V. McClure, D. C, 4 F. Supp. 668; United
States ex rel. Ulmer v. Phillips, D. C, 24 F. Supp.
115; McKay v. Rogers, 10 Cir. 82 F. 2d. 795; O'Don-
nell V. Cullen, 10 Cir., 76 F. 2d. 955; Texas & N. O. R.
Co. V. United States, D. C, 10 F. Supp. 198. It is

therefore presumed that Narcotic Agent Gray per-
formed his duty and that in the performance of his

duty he delivered the packages intact as he was re-

quired to do, to the United States Chemist. There-
fore the packages were })roperly admitted in evidence.

See Boyd v. United States, 9 Cir., 30 F. 2d. 900;
Roush V. United States, 5 Cir., 47 F. 2d. 444; Fried-
man V. United States, 6 Cir., 13 Fed. 2d. 632."

U. S. V. Marks, siip^-a, at p. 460

In connection with the instant and the following

Propositions of Law, it seems api:)ropriate to mention
that the Honorable Trial Court viewed each exhibit in

turn, and heard each of the witnesses. He denied the

motion for a new trial.

Murphy v. United States, infra

We submit that no error was committed.
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Proposition of Law No. 2. Where there is no evidence
of trifling with an exhibit offered for identification and
marking in evidence, lack of continuity of the evidence
of custody goes only to the w^eight of the evidence.

For example, in a case where the informer, Mullen,

was also shown to be an habitual user of morphine sul-

phate, the Circuit Court of Appeals for the Eighth

Circuit upheld a conviction based upon the testimony

of that witness. The court stated that an instruction

upon the credibility of the witness would have been

appropriate, if it had been timely requested.

Weaver v. United States, May, 1940, 111 Fed. 2d. 603

Of this same situation the Circuit Court of Appeals

for the Fifth Circuit stated as follows

:

''The witnesses who offered their testimony on the
point either did or did not to the satisfaction of the
jury, identify the cans of morphine analyzed as those

taken from the possession of Appellant. The whole
matter was submitted to the jury, the jury decided
against Appellant, and that concludes the matter here
for there was ample evidence to sustain its finding."

Roush V. United States, C. A. 5th Cir., February,
1931, 47 Fed. 2d. 444, at p. 445

Friedman v. United States, C. A. 6th Cir., June, 1926,

13 Fed. 2d. 632

Scheivitz v. United States, C. A. 6th Cir., November,
1923, 293 Fed. 581

The Friedman case, supra, is a case under the National

Prohibition Act where error was assigned for the ad-

mission in evidence of two wooden cases purporting to

contain the whiskey that the plaintiff in error was
charged in the second count of the indictment with

selling to Phillip Friedman. The court's consideration

of this case is as follows

:

''.
. . In sui^port of this assignment of error it is

claimed that the boxes and contents were not properly
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identified, but Riec^ei', a federal enforcement officer,

testified positively on })elialf of the government that

these were the same two eases of whiskey that Phillip

Friedman ])urehased from Louis Friedman on the

28th day of November, 1923 "

**.
. . In view of Kie.G^er's testimony, the exhibits were

j)i'operly admitted in evidence. The truth of Rieger's

testimony, and the certainty or lack of certainty of

his identification of these cases, were questions for

the jury. ..."

Friedman v. United States, supra

Where the evidence of the "continuity" of custody

was faulty, in another National Prohibition Act case,

the Circuit Court of Appeals for the Eighth Circuit

had this to say

:

*'The evidence tended to show that there was no tamp-
ering^- with said exhibits, and that the opportunity to

do so was extremely meager. It was within the discre-

tion of the court to achnit the evidence."

J. R. Hanify v. Westherg, (C. A.) 16 Fed. 2d. 552.

22 C. J. Section 864, p. 766

The last mentioned case indicates that the Appellee

need not exclude all possibility of tampering with an

exhibit. At least, this is true where no evidence of

tampering is brought out at the trial. This question is

disposed of favorably to the admission of the evidence

in other cases.

Murphy v. United States, C. A. 8th Cir., March, 1930,

39 Fed. 2d. 412, at p. 413

We further jioint out that the apparent facts and
circumstances, and the treatment of the testimony of

Mullen, the dope addict in the Weaver ease, supra, is

representative of a usual method or procedure in the

use of an informer, in crime detection. If the (juestion

of tlie identity of the narcotic substance purchased
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were not in such cases a matter for the jury to deter-

mine, under proper instructions, the usefulness of the

informer, we submit, would be seriously prejudiced.

Weaver v. United States, supra, 111 Fed. 2d. 603

Initially, we submit, the question is one for the de-

termination of +he judge, in his discretion.

Murphy v. United States supra, at p. 414

It then becomes a question for the jury.

United States v. Singer, D. C. E. D. New York,
March 1942, 43 Fed. Supp. 863

In the last mentioned case, where an informer testi-

fied in a manner allegedly ^'uncertain, equivocable and

unbelievable", the defendant urged that he should not

be obliged to defend himself on the charge made. In

this regard, the District Court of the Eastern District

of New York stated

:

''If this case rested alone on the testimony of the gov-
ernment witness Libelski, it might well be that this

motion could be granted, but this is not the fact be-

cause the testimony of the narcotic agent Ripberger
furnishes sufficient corroboration to present a ques-

tion of fact to be submitted to the jury. Further, the
mere fact that the sample was lost or destroyed, after

analysis, does not prevent proof of such analysis,

evidence having been offered to identify the sample
analyzed, with the article seized, and the loss or de-

struction of the sample goes solely to the weight of
the evidence, w^hich is for the jury to pass upon."
United States v. Singer, supra

It is true that the discretion of the trial court is exer-

cised to prevent the exhibit from going to the jury where
there is evidence of "trifling" with it. The trial court's

discretion is exercised against the receipt of such ex-

hibits where imusual circumstances seem to question the

integrity of the continuity of the custody.
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Appellants cite no cases. We have found a few cases

which, at first blush, appear to sustain Appellants' posi-

tion in the case at bar. Each of those found are dis-

tinguishable upon the basis of attendant questionable

circiunstances. We find none that sustain Appellants*

position. We cite a few of these cases : In a case where

a whiskey bottle had obviously been tampered with,

and had been left in a cell in a jail house, unsupervised,

the break in the evidence of the continuity of custody

was deemed fatal.

Loft us V. District of Cohimhia, D. C. District of
Columbia, 1921, 270 Fed. 127

Where the prosecutins: witness in a robbery case had
"gone south for his health," where there w^as evidence

that he was either drunk or sick at the time of the

robbery, and where the officer, who took original cus-

tody of the subject matter of the robbery, did not

testify, lack of identification was deemed fatal.

Smith V. United States, D. C. District of Columbia,
1946, 157 Fed. 2d. 705

Where coimterfeit coins were sought to be identified

with the defendant solely by use of hearsay evidence,

no proper foundation was laid for their admission in

evidence.

Ilaufjer v. United States, C. A. 4th Cir., July, 1909
173 Fed. 54

The contrary result was reached, however, in a case

where there was no evidence of trifling, and no caveat

nor irregularity evident in testimony concerning the

exhibits, even though there was no testimony as to

continuous custody nor condition. In the case of U. S.

V. S. B. Pcnick and Conipaui/, C. A. 2nd, Cir., June,

1943, 136 Fed. 2d. 413, though there was evidence that

the shipments of certain substandard ei)hedrine sul-

phate occurred during the months of November and
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December of 1937, and the samples were not seized

until April 23, 1940, and there was no testimony that

the contents were the same at the time of the trial as

they were at the time of the shipment, the samples

were admitted in evidence over defendant's objection.

In affirming- the decision of the District Court, the

Court of Appeals for the 2nd Circuit stated:

''We think this showing was sufficient to justify ad-

mission in evidence of the bottles and their contents

and that it was for the jury to decide how likely it

was that some other substance had been substituted

for what was originally put in the bottles. ..."

United States v. S. B. Penick and Company, supra,

at p. 415

In the case at bar, well within the ruling of the

Penick case, supra, both of the agents testified that

the substance was in the same condition at the time

of the trial that it was at the time that it was received.

(Witness Cantu T.R. p. 39; Witness Van Natter T.R.

p. 77; Witness Stribling, T.R. p. 25 and p. 27).

We submit that the proper foundation was laid for

the admission of all exhibits in the present case.

We submit that it was not error to submit Exhibit
"3" to the jury; nor was it error to overrule the motion

for arrest of judgment: It was not error to deny the

motion for judgment of acquittal, and it was not error

to overrule the motion for a new trial.

Proposition of Law No. 3. Where there is no evidence of
"trifling" with an exhibitj there is no requirement that the
government negative all possibility of "trifling."

The stated proposition of law above is quoted almost

verbatim from the case of U. S. v. S. B. Penick and
Company, supra, from which the following quotation

is taken

:
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**It is true that before a physical object connected
witli tlie commission of a crime can ])i'operly be ad-

mitted in evidence, there must be a showing that

such object is in substantially tlie same condition as

wlien the crime was committed. 2 Wharton, Criminal
Evidence, 11th Ed. Section 757. But there is no hard
and fast rule that the prosecution must exclude all

possibilitv that the article may have been tampered
witli. See T.estico v. Kuehner, 204 Mimi. 125, 283
N. W. 122, 125. In each case the trial judge before
he admits it in evidence must be satisfied that in

reasonable ])r()])ability tlie article has not been
chan,2:ed in important respects. AVii^more, Evidence,
3rd Ed. Section 437(1); 32 C.J.S!, Evidence, Sec-

tion ()()7. In reaching- this conclusion he must be
guided by the nature of the article, the circmnstances
suri'ounding the i)reservation and custody of it, and
the likelihood of intra medlers tampering with it

"

Wigmore, Evidence, 3rd Ed. Section 437(1)

32 C.J.S., Evidence, Section 607

Lestico V. Kuehner, 204 Minn. 125, 283 N. W. 122,

125

This same proposition is the holding of many cases.

For example, where the evidence (a narcotic drug)

was not examined fi'om the time of seizure until the

time of trial, and was disi)atched to the seizing officer

by rail from Calexico to Los Angeles under seal, there

was no error in the admission of the bag and its con-

tents into evidence.

Bond V. United States, C. A . Otli Cir., Fehruary, 1929,

30 Fed. 2d. 900

Where the identical "numbers tickets" could not be

identified, though the sacks in which they were seized

were shown to have been in continuous custody of the

officers, the "tickets", in a numbers prosecution, were

held to be adeciuately traced. In this case, on cross-

examination, the officer stated he could not identify
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any ticket in the sack as coming out of the house on

that day, but that the sack was very similar. The Court

of Appeals for the Fifth Circuit held the evidence was

properly admitted.

Forrester, et al v. United States, February, 1954,

210 Fed. 2d. 923

The same rule is applied in civil actions. In a long-

shoreman's personal injury action, for injuries by rea-

son of a faulty ''sling", because the sling offered in

evidence was the only one in the area at about the time

of the accident, the court stated that it would be unfair

if the jury were not permitted to hear the testimony

and see the sling.

/. E. Hanify Company v. Westherg, C. A. 9th Cir.,

December, 1926, 16 Fed. 2d. 552

This court stated, in the last mentioned case:

"Preliminary questions of fact, such as the identity

of articles offered in evidence, are for the trial court
to decide. ..."

Ibid. p. 554

Like the Forrester case, supra, where pieces of brass

were stolen, the identical pieces were not required to

be identified.

Shewitz V. United States, supra

The rule seems to be, where there is evidence of

trifling with an exhibit, the exhibit is excluded upon
the grounds that no proper foundation has been laid.

Loftus V. District of Columbia, supra

Likewise where a caveat is raised, by reason of the cir-

cumstances; the absence of a witness, or the unlikeli-

hood of the occurrence.

Smith V. United States, supra

Hauger v. United States, supra
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However, we find no cases supporting Appellants'
j

theory which are not readily distinguishable from the
i

case at bar.

We find a case whicli involved a decedent Bureau of

Narcotics agent. Though possibility of "trifling" with
i

the evidence was not absolutely excluded, the case holds i

that the evidence is admissible.

United States v. Marks, sitpra

Likewise, in cases where there was failure to trace the
i

exhibit after the time of analysis, and no evidence of

its whereabouts between the time of the analysis and
the time of trial, we find the evidence is admissible.

Chin Gum v. United States, C. A. 1st Cir., May,
\

1945, 149 Fed. 2d. 575

Gin Bock Sing v. U. S., C. A. 9th Cir., 1926, 8 Fed. .

|

2d. 976 i

Likewise, in the case of United States v. Singer,
|

D. C. E. D. of Netv York, 43 Fed. Sup. 86S, lack of i

evidence of the continuity of custody is deemed to go

to the weight of the evidence and the exhibit is held

to be properly submitted to the jury.
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CONCLUSION

There was no evidence of "trifling" with the exhibit

numbered ''3". If the witnesses had not conducted

themselves with admirable responsibility, the conten-

tious atmosphere of the court room would have im-

mediately made a major issue of an irregularity. The
pressure felt by the witnesses at the time of the trial is

indicated by the testimony of the witness Burt C. Dobbs

(T.R. p. 94, et seq) . But even his testimony was straight-

forward and assured, for the counsel for the defendant

had ample opportunity to exploit his momentary un-

certainty. They made as much of it as they could. Such

a momentary uncertainty in the competitive atmosphere

of the court room is not an unusual occurrence. Un-
certainty and denial of the identity of an exhibit, by

the custodian thereof, does not necessarily require re-

jection of the evidence.

Hansen v. United States, C. A. 8th dr., October,

1932, 61 Fed. 2d. 514

Burt Dobbs, a bureau clerk, unused to the role, showed
himself to be an inexperienced witness. Any irregular-

ity in the handling of government's Exhibit "3", in

the case at bar, would have been easily disclosed. There

was no irregularity. The question, and Exhibit ''3",

was for the jury. Their verdict decided the issue in

favor of the integrity of the exhibit and of the officers

of the Bureau of Narcotics.

This seems, to the writer, to be completely supported

by another circmnstance : From February 2, 1952, until

the date of the mailing of the exhibit to the chemist

in San Francisco on February 4, 1952, was only a two-

day period; within two days thereof the exhibit was
in the custody of the chemist, whose examination was
complete on February 6, 1952. This seems to be in the

regular course of business as it was described in the

testimony of each of the agents.
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We submit that the error in spelling of the word
**coca" was not fatal to either of the counts of the

indictment. We sul)mit that government's Exhibit **3"

was properly identified in evidence, upon a proper

foimdation laid. We submit that it was not error to

overrule the motion for judgment of acquittal; That
it was not error to deny motion for order of arrest of

judgment: And that the denial of the motion for a

new trial was not error.

Respectfully submitted,

JACK D. H. HAYS
United States Attorney

District of Arizona

ROBERT S. MURLLESS
Assistant United States Attorney

Attorneys for Appellee


